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PER CURI AM

Appel | ant seeks to appeal the magistrate judge's order dis-
mssing his 28 U.S.C. § 2554 (1988) petition.” W have revi ewed
the record and find that Appellant has failed to exhaust his state
remedi es. The principles of comty which underlie the exhaustion
requi renment dictate that a state be presented with the opportunity

to review federal constitutional challenges whether or not the

state will choose to avail itself of that opportunity. See Preiser

v. Rodrigquez, 411 U S. 475 (1973). Accordingly, we agree wth the

di sm ssal of Reeder v. Allsbrook, No. CA-94-218-2 (M D.N C. June

27, 1995), but nodify to dism ss wthout prejudice so that Appel -
| ant may properly exhaust his state renedies.

Because Appel |l ant has failed to denpnstrate the requisite ex-
traordi nary circunstances, we al so deny his notion for appoi nt nent
of counsel. We dispense with oral argunent because the facts and
| egal contentions are adequately presented in the materials before

the court and argunent would not aid the decisional process.

AFFI RVED AS MODI FI ED

" Both parties consented to the jurisdiction of the magistrate
judge under 28 U.S.C A 8 636(c)(1) (West 1993).



